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Excise Ahmedabad

T WWW@,W-HIWWW@WH_
e ®  _

A giord

Arising out of Order-in-Original No AHM-STX-003-JC-34-14-15 dated : 30.03.2015lssued by:
Joint Commissioner, Central Excise, Din: Gandhinagar, A’bad-lll.

g afrereal / wRard) @1 =9 Td gar Name & Address of The Appellants/Respondents

M/s. New Vir Teja Roadlines
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Custbms Central Excise And Service Tax Appellate Tribunal -
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Under Section 86 ofthe_Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.7.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompahied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated. '
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjuration

authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act, 1975, as amended. |
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:

) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance {No.2)
Act, 2014.
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(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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M/s New Vir Teja Roadlines, Near Krishana Oil Mills, Kalo-kadi Road, Tal. Kadi, Dist.
Mehsana (appellant for the sake of brevity) has preferred this appeal against OIO No. AHM-STX-
003-1C-34-14-15 dated 30.3.2015, passed by the Joint Commissioner, Central Excise, Ahmedabad-III
Commissionerate. An appeal has also been filed by the Deputy Commissioner, Service Tax Division,
Gandhinagar, Ahmedabad-III, under section 84 of the Finance Act *94 [FA *94 for sake of brevity]

against the aforementioned OIO. Both these appeals are being disposed of vide this appellate order.

2. Briefly stated, the facts are that a case was booked against the appellant based on an
intelligence that they were not depositing the service tax collected by them, to the Government; that
investigations revealed that the appellant, a service provider registered with the department under the
‘Good Transport Agency’ service was taking vehicles on commission basis from vehicle owners and
issuing bilties for GTA, that they were paying service tax [ST] in respect of those bilties wherein the
bilties contained a tick mark against the column ‘transporter’; that as per the worksheet prepared on
the basis of documents resumed from their premises, the appellant had collected service tax of Rs.
34,85,519 during the period from October 2007 to March 2012 but assessed and paid service tax only
of Rs. 3,85,829, as per the ST-3 returns, filed with the department. Thus, there was a short payment
of Rs. 30,99,690/-. Investigations further revealed that the appellant had assessed his ST liability only

in respect of part of the actual gross amount received by him; that the actual amount of ST collected
by the appellant was not shown in the ST 3 returns and suppressed by the way of maintaining and

recording the same in parallel records and by issuing parallel consignment notes.

3. Subsequent to completion of investigation, a notice was issued Qide F. No. IV/ 16-
44/PI/HQ/2009-10 dated 19.8.2013, inter alia, asking the appellant to show cause as to why the ST
amount collected, but not deposited be not demanded and recovered u/s 73A(3) along with interest u/s
73B of the Finance Act, 1944. The notice also proposed penal_ties u/s 76, 77 & 78 of the Finance Act

*94 in addition to proposing appropriation of the amount already paid towards the liability.

4. This notice was adjudicated by Joint Commissioner, Central Excise, Ahmedabad-III, who

held as follows:

»  the consigner/consignee [mentioned in bilties issued by the appellant] are proprietary concerns [who
have paid freight] and hence as per rule 2(1)(d)(v) of STR 94, it is the appellant who is liable to
discharge the ST liability;

» the appellant had collected Rs. 30,99,690 in excess of the ST paid during the relevant period; that the

W proprietor of the appellant had confessed that they had not maintained any ledgers; that no balance

sheet or profit and loss account was prepared for the years 2007-08 to 2011-12;

»  the amount claimed to have been paid towards the service tax liability was discharged after the
department pointed out the evasion; .

»  the appellant has collected the amount of ST under the cover of consignment notes/bilty after having
assessed & determined the tax correctly; the appellant had not collected the amount of ST in excess of

their tax liability which was required to be collected while providing the taxable service; that the case
does not fall under clause 73(A)(2) of FA *94;

= the notice deserves to be dealt in light of provisions of Section 73(1) ibid, and not 73(A)(3) of FA *94;

«  that since provisions of Section 73(1) ibid, is applicable the demand in respect of Rs. 12,48,515
pertaining to 2007-08 is time barred & therefore set aside;

»  that there is a calculation excess/error of Rs. 1,35,425/- which pgeﬁﬁ?l}?ﬁyq ped;
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»  the ST demand of Rs. 17,15,750/- was confirmed along with interest ; and

= penalties were imposed w/s 76,77 & 78 of the FA *94.

5. Feeling aggrieved, the appellant has filed this appeal raising the fol.lowing averments:

= the liability to pay service tax in terms of Rule 2(1)(d)(v) of STR 94 is on the person who pays the
freight; that since in this case the consignor or consignee had paid the freight, the service provider was
not liable to pay service tax;

»  the department failed to verify with the transporters who transported the goods and collected freight as
to whether they collected freight with or without service tax;

»  a mere tick mark in the column in consignment notes does not suggest collection of service tax; that
there was no collection of service tax by the service provider since he had only received his

commission;
= that the statements were taken from the partner [now proprietor] under duress; and

x  that penalty under section 76 could not have been imposed even for the period prior to 9.5.2008 since
the provision granting relief from simultaneous penalties u/s 76 & 78, is retrospective.

6. Commissioner, Central Excise, Ahmedabad-III, reviewed the aforementioned OIO under

Section 84(1) of the FA *94 and directed the Deputy Commissioner, Service Tax, Gandhinagar

Division, Ahmedabad-111 to file an appeal wherein, inter alia, the following points have been raised:

»  part 8(b) of the ‘Self assessment memorandum’ of the ST-3 returns [Not. No. 35/2001-ST dated
20.10.2005, refers] clearly states that the document for assessment in respect of ST liabilities is the ST-

3 returns;

»  that there is no doubt that the appellant had collected Rs. 30,99,690/- in excess of the amount shown as
assessed in their ST-3 returns; '

= that even Circular No. 887/7/2009-CX dated 11.5.2009, speaks of scrutiny of assessment - the logical
inference of which is that the ST-3 return is the assessment document; .

»  since ST-3 return is the assessment document & an amount was collected in excess of what was shown
as assessed in ST-3 return by the appellant, the case is squarely covered under Section 73(A)(1) of the
FA *94 in as much as the service provider has collected service tax in excess of the tax paid by them &
the recovery is covered under Section 73(3) ibid & therefore the recourse taken to 73(1) of the FA *94

is erroneous;

= since the case is covered under Section 73A & not under Section 73(1), the period of limitation, as '

provided under Section 73(1) of the FA "94, would not be applicable.
7. Personal hearing was held on 26.7.2016 wherein Shri Rahul Gajera and Shri R.K.Jain, both
advocates, appeared on behalf of the appellant and reiterated the submissions made in the appeal
memorandum. They also submitted the cross objection in respect of the departmental appeal,
W contending that section 73A of the Finance Act, 1994 empowers the Central Excise officer to serve

notice only upon the person liable to pay service tax and since the appellant was not liable to pay

1

service tax, the said section is not applicable.

8. I have carefully gone through the facts of the case on record and the submissions made in the

appeal memorandum and the oral averments made during the course of personal hearing.

9. Firstly, I would like to discuss the averments raised by the appellant, the primary contention
being that; [a] they were not liable to pay service tax, since the onus of discharging tax is on the

person who pays the freight; and [b] the statements were recorded under duress.
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10. I find that these arguments were raised before the original adjudicating authority who has
dealt with both the contentions in paras 31(vi) and 31(xix)(bi) of his impugned OIO. As the
averments raised herein stand addressed in the original order, nothing further needs to be added and

hence, I concur with the findings recorded by the original adjudicating authority.

11. The appellant in the grounds has pointed out the lack of investigation at the transporters end,
etc. and that nowhere have they submitted one document/proof to dispel the allegation that the service -
tax amount was collected. In fact, it is on record by none other than the proprietor himself that no
records were taintained. What is intriguing is that even the balance sheet and the profit and loss
accounts in respect of the period in dispute, were never prepared. It is a fact that the allegation of the
department is based not only on documentary evidence but is supported by the statement of none
other than the proprietor wherein he has admitted the charges. Not once have the statement been

refuted. Now at this stage, to aver that the statements were recorded in duress, can at best be termed

as an afterthought.

12. Before moving to the departmental appeal, on revisiting the factual position, the adjudicating

O authority, has:

fa] confirmed the demand under 73(1) - while the demand was raised under section 73A(3) ;
[b] dema_nded interest under section 75 , when thé interest was proposed to be demanded under section 73B ;
[c] confirmed only Rs. 17,15,750/- while the demand was for Rs. 30,99,690/- ;

[d] set aside the demand of Rs. 12,48,515/- on limitation of time as provided under section 73 of the FA *94;
and

[e] set aside the demand of Rs. 1,35,425/- on the grounds that there was a calculation error/there was
repetition.

13. Now coming to the departmental appeal, I find that the aepartment has primarily com‘:ended

that; [a] the adjudicating authority erred in confirming the demand under Section 73(1) when the case

O was covered under section 73A of FA *94; and [b] since the demand was erroneously confirmed
Mmder 73(1), the question of time bar under Section 73 was also wrongly applied to the present

proceedings.

14.-  Coming to the first point, I agree with the contention raised in the departmental appeal that
the adjudicating authority erred in holding that the provisions of section 73(1) of the FA *94 would
apply instead of Section 73A ibid. For the sake of ease of understanding, relevant portions of Section

73A is reproduced below:

SECTION 73A. Service tax collected from any person to be deposited with Central

Government. —

(1) Any person who is liable to pay service tax under the provisions of this Chapter or the rules made
there under, and has collected any amount in excess of the service tax assessed or determined and
paid on any taxable service under the provisions of this Chapter or the rules made there under
from the recipient of taxable service in any manner as representing service tax, shall forthwith
pay the amount so collected to the credit of the Central Government.
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(2) Where any person who has collected any amount, which is not required to be collected, from any
other person, in any manner as representing service tax, such person shall forthwith pay the amount so
collected to the credit of the Central Government. :

(3) Where any amount is required to be paid to the credit of the Central Government under sub-
section (1) or sub-section (2) and the same has not been so paid, the Central Excise Officer shall serve,
on the person liable to pay such amount, a notice requiring him to show cause why the said amount, as
specified in the notice, should not be paid by him to the credit of the Central Government.

On going through the departmental contention, it is amply clear that as per part 8(b) of the ‘Self "
assessment memorandum’® of the ST-3 returns, the document for assessment in respect of ST
liabilities is the ST-3 returns and that the amount in dispute, collected in excess of what was shown as
assessed in ST-3 return, was in fact collected by the appellant; and therefore, the case is squarely
covered under Section 73(A)(1) of the FA *94. The service provider has collected service tax in
excess of what was assessed and déposited in the treasury. Thus, Section 73A comes into play which
states that since the appellant, who was liable to pay service tax, had collected Rs. 30,99,690/-, in
excess of the service tax assessed and paid on the GTA services from the recipients, he is liable to pay
the amount so collected to the credit of the Government. Therefore, the recourse taken to section

73(1) of the FA 94 by the adjudicating authority is erroneous.

15. Consequently, the reliance placed on Section 73 in holding that the demand pertaining to the
period 2007-08 amounting to Rs. 12,48,515/- is barred by limitation, is also not legally tenable. As no
limitation of time is prescribed under Section 73A, the order of dropping demand of Rs. 12,48,515/-

by the adjudicating authority is not legally tenable and is therefore, set aside.

16. The demand confirmed stands revised from Rs. 17,15,750/- to Rs. 29,64,265/-, in view of the
foregoing. Accordingly, penalty of Rs. 29, 64, 265/- is imposed under section 78 of FA *94. Further,
while calculating the penalty under Section 76 of FA ’94 until 9.5.2008, the revised demand that

stands confirmed should also be taken into consideration.

17. Further, in this backdrop, the interest is also ljable to be paid by the appellant under Section

73B of the FA *94.

18. As the departmental appeal has not disputed the dropping of demand of Rs. 1,35,425/- on
account of the same being wrongly calculated /calculated being repetition [sic], with any concrete
" averments, except for the fact that in the prayer the entire amount dropped is included, I do not find
any necessity to interfere with the findings of the adjudicating authority in as far as this amount is

concerned, which has been dropped on account of mis-calculation.

19. I view of the foregoing discussions, 1 reject the appeal filed by the appellant. The
departmental appeal is allowed to the extent mentioned in paras above. Both the appeals are

disposed off accordingly.

Date: 09.08.2016

(Abhai Kurhar Srivastav)
Commissioner (Appeals-I)
\.\ Central Excise
Y Ahmedabad
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Attested

(Vinod LykdSe)
Superintendent (Appeal-I)
Central Excise
Ahmedabad.

BY R.P.A.D.

M/s. New Vir Teja Roadlines,
Near Krishna Oil Mills,
Kalol-Kadi Road,
Dist. Mehsana,

Gujarat.

Copy to:-
1.- The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-111
w Assistant Commissioner, Central Excise, Gandhinagar Division.
—Guard file.
5. P.A. file







